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ABSTRACT; This article analyzes the constitutional protection of human rights in Indonesia 

through the normative framework of the amended 1945 Constitution of the Republic of 

Indonesia. Human rights protection is positioned as a core element of constitutionalism and 

the rule of law in a democratic state. Following the Reformasi era, constitutional amendments 

explicitly incorporated human rights into Chapter XA (Articles 28A–28J), elevating them to 

the highest legal status. 

Using a normative legal research method with constitutional, statutory, and conceptual 

approaches, the article examines the structure, scope, and limitations of constitutional human 

rights guarantees. The analysis shows that the Constitution provides comprehensive protection 

of civil, political, economic, social, and cultural rights, reflecting universal human rights 

norms and national values rooted in Pancasila. Nevertheless, challenges remain in the 

interpretation, implementation, and enforcement of these guarantees. 

Special attention is given to Article 28J, which permits limitations on human rights based on 

morality, religious values, security, and public order. Although constitutionally justified, its 

broad formulation risks disproportionate restrictions. In this context, the Constitutional Court 

plays a vital role in safeguarding constitutional supremacy and ensuring proportionality. 

The article concludes that while Indonesia’s constitutional human rights framework is 

normatively strong, its effectiveness depends on consistent interpretation, institutional 

commitment, and a legal culture that genuinely respects human rights. 
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INTRODUCTION 

 

Backgroud Of the study, Human rights protection constitutes one of the most fundamental 

pillars of a democratic constitutional state governed by the rule of law. The recognition, 

protection, and fulfillment of human rights are not merely moral obligations but also legal 

imperatives that must be guaranteed through constitutional norms and institutional 

mechanisms. In modern constitutional theory, the constitution functions not only as the highest 

legal norm but also as a social contract that limits state power and safeguards individual 

freedoms. Consequently, the constitutionalization of human rights has become a defining 

feature of contemporary constitutional democracies. Indonesia, as a sovereign state founded 

upon the principles of Pancasila and the 1945 Constitution of the Republic of Indonesia 

(Undang-Undang Dasar Negara Republik Indonesia Tahun 1945, hereinafter referred to as the 

1945 Constitution), formally embraces the concept of a state based on law (rechtstaat). Article 

1 paragraph (3) of the 1945 Constitution explicitly affirms that “Indonesia is a state based on 

law.” This provision signifies that all exercises of state power must be grounded in law and 

oriented toward the protection of human dignity and fundamental rights. Within this 
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framework, human rights protection is not an optional policy choice but a constitutional 

obligation imposed upon all branches of government. Historically, the development of human 

rights protection in Indonesia has undergone significant transformations. During the early years 

following independence, constitutional recognition of human rights existed but remained 

limited and fragmented. The original text of the 1945 Constitution contained only a few 

provisions related to fundamental rights, such as equality before the law, freedom of 

association, and freedom of religion. These provisions, while important, did not form a 

comprehensive or systematic framework for human rights protection. As a result, the protection 

of human rights during certain periods of Indonesia’s political history was often weak, 

inconsistent, and vulnerable to abuse of power. The Reformasi era that emerged in the late 

1990s marked a critical turning point in Indonesia’s constitutional and legal development. 

Driven by demands for democratization, accountability, and respect for human rights, 

Indonesia undertook a series of constitutional amendments between 1999 and 2002. One of the 

most significant outcomes of these amendments was the incorporation of a dedicated chapter 

on human rights, namely Chapter XA of the 1945 Constitution, encompassing Articles 28A to 

28J. This chapter explicitly guarantees a wide range of civil, political, economic, social, and 

cultural rights, reflecting both universal human rights principles and Indonesia’s national 

values. 

The constitutional entrenchment of human rights following the amendments represents a 

fundamental shift in Indonesia’s legal system. Human rights are no longer merely policy 

aspirations or statutory rights that can be easily modified by legislative action; rather, they are 

elevated to constitutional rights that bind all state institutions. This transformation has profound 

implications for governance, law-making, and judicial review. The constitution now serves as 

the primary reference point for assessing the legitimacy of laws, policies, and state actions that 

may affect human rights. Despite this strong constitutional foundation, the practical realization 

of human rights protection in Indonesia remains a complex and contested issue. Numerous 

reports and academic studies indicate that violations of human rights continue to occur in 

various forms, ranging from restrictions on freedom of expression and assembly to issues of 

discrimination, excessive use of force by law enforcement, and unresolved cases of gross 

human rights violations. These challenges raise critical questions about the effectiveness of 

constitutional guarantees and the extent to which they are translated into real protection for 

individuals and communities. The gap between constitutional norms and empirical realities 

highlights the importance of conducting a constitutional analysis of human rights protection 

within the Indonesian legal system. Such an analysis is essential to understand not only the 

normative content of constitutional provisions but also their interpretation, implementation, 

and enforcement. Constitutional analysis enables scholars and practitioners to examine how 

human rights are framed within the constitutional structure, how limitations on rights are 

justified, and how constitutional institutions function as guardians of fundamental rights. 

Human Rights and Constitutionalism, Constitutionalism is grounded in the principle that 

governmental power must be limited and exercised in accordance with fundamental norms that 

protect individual rights and freedoms. Within this paradigm, human rights occupy a central 

position as both the purpose and the measure of constitutional governance. A constitution that 

fails to protect human rights risks degenerating into a mere instrument of power rather than a 

safeguard of liberty. In the Indonesian context, constitutionalism is closely intertwined with 
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the philosophical foundations of the state as embodied in Pancasila. The values of human 

dignity, social justice, democracy, and the rule of law embedded in Pancasila provide an ethical 

and philosophical basis for human rights protection. This distinctive feature underscores that 

constitutional protection of human rights in Indonesia is not solely derived from international 

human rights instruments but is also deeply rooted in national ideology and historical 

experience. 

The inclusion of an extensive bill of rights in the amended 1945 Constitution reflects 

Indonesia’s commitment to constitutionalism and democratic governance. By 

constitutionalizing human rights, Indonesia affirms that certain rights are inherent and 

inviolable, and that the state bears the primary responsibility to respect, protect, and fulfill 

them. This responsibility applies not only to the executive branch but also to the legislative and 

judicial branches, as well as other state institutions. However, constitutionalism also recognizes 

that rights are not absolute. Most constitutional systems allow for certain limitations on the 

exercise of rights, provided that such limitations are prescribed by law, pursue legitimate aims, 

and are proportionate. In Indonesia, Article 28J of the 1945 Constitution sets forth the 

framework for limiting human rights, emphasizing the need to respect the rights of others and 

to consider moral values, religious norms, security, and public order. The interpretation and 

application of this limitation clause have significant implications for the balance between 

individual freedoms and collective interests. 

The Indonesian Legal System and Human Rights Protection , The Indonesian legal system is 

characterized by a complex interaction between constitutional norms, statutory regulations, 

judicial decisions, and administrative practices. As the supreme law of the land, the 1945 

Constitution serves as the primary source of legitimacy for all legal norms. Consequently, the 

protection of human rights must be understood within the hierarchical structure of laws and the 

mechanisms available for constitutional enforcement. One of the most important institutional 

developments in post-reform Indonesia is the establishment of the Constitutional Court 

(Mahkamah Konstitusi). The Court plays a crucial role in safeguarding constitutional 

supremacy and protecting human rights through judicial review of legislation. By examining 

the constitutionality of laws that allegedly violate constitutional rights, the Constitutional Court 

functions as a key guardian of human rights within the constitutional order. 

In addition to judicial mechanisms, Indonesia has also established specialized institutions such 

as the National Commission on Human Rights (Komisi Nasional Hak Asasi Manusia or 

Komnas HAM). These institutions contribute to the promotion and protection of human rights 

through monitoring, investigation, and advocacy. Nevertheless, their effectiveness often 

depends on political will, legal authority, and coordination with other state institutions. The 

coexistence of constitutional guarantees and persistent human rights challenges raises 

important analytical questions. To what extent do constitutional provisions influence 

legislative behavior and executive decision-making? How effectively do courts interpret and 

enforce constitutional rights? What structural or cultural factors hinder the full realization of 

constitutional human rights guarantees? These questions underscore the need for a 

comprehensive constitutional analysis that goes beyond textual interpretation. 

Research Context and Significance, This study is situated within the broader discourse on 

constitutional law and human rights in transitional democracies. Indonesia’s experience offers 
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a valuable case study of how constitutional reform can strengthen human rights protection 

while also revealing the limitations of legal formalism. The Indonesian case demonstrates that 

constitutional recognition of human rights, although essential, is not sufficient on its own to 

ensure effective protection. By focusing on the constitutional dimension of human rights 

protection, this article seeks to contribute to scholarly debates on the role of constitutions in 

shaping human rights practices. It aims to highlight the importance of constitutional design, 

institutional arrangements, and interpretative approaches in determining the effectiveness of 

human rights protection. Moreover, this study underscores the relevance of constitutional 

analysis for evaluating the coherence and consistency of human rights protection within the 

legal system. The significance of this research also lies in its practical implications. A clearer 

understanding of constitutional human rights protection can inform law-making, judicial 

reasoning, and policy formulation. It can also serve as a reference for legal practitioners, 

academics, and policymakers who are engaged in efforts to strengthen the rule of law and 

human rights in Indonesia. 

Scope and Structure of the Study, this article focuses on the constitutional protection of human 

rights within the Indonesian legal system, with particular emphasis on the post-amendment 

framework of the 1945 Constitution. The analysis is primarily normative, examining 

constitutional provisions, legal principles, and institutional mechanisms related to human 

rights. 

 

Problem 

 

The constitutional protection of human rights represents a core element of democratic 

governance and the rule of law. In theory, the incorporation of human rights norms into a 

constitution signifies a strong commitment by the state to respect, protect, and fulfill 

fundamental rights. In Indonesia, this commitment is formally expressed through the amended 

1945 Constitution of the Republic of Indonesia, particularly Chapter XA on Human Rights. 

These provisions place human rights at the highest normative level of the legal system and bind 

all branches of state power. However, constitutional recognition does not automatically 

guarantee effective protection in practice. The persistence of human rights challenges in 

Indonesia—ranging from limitations on civil liberties to unresolved cases of gross human 

rights violations—indicates a potential gap between constitutional norms and their 

implementation. This gap raises fundamental legal and constitutional questions regarding the 

effectiveness of constitutional guarantees, the role of state institutions, and the coherence of 

the legal system in upholding human rights. Within this context, the formulation of clear and 

focused research problems is essential to guide a systematic constitutional analysis. Problem 

formulation serves as the conceptual foundation of this study, defining the scope of inquiry and 

identifying the key constitutional issues that require examination. By articulating precise 

research problems, this article seeks to contribute to a deeper understanding of how human 

rights are constitutionally protected within the Indonesian legal system and why challenges 

persist despite strong normative foundations. 

One of the central issues in the constitutional protection of human rights in Indonesia concerns 

the normative structure of the 1945 Constitution itself. Although the Constitution explicitly 

guarantees a wide range of human rights, questions remain regarding the clarity, consistency, 

and justiciability of these provisions. Some constitutional norms are formulated in broad and 
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abstract language, which may create interpretative ambiguities and allow for divergent 

applications by state institutions. Furthermore, the presence of a constitutional limitation clause 

under Article 28J introduces another layer of complexity. While limitations on rights are a 

common feature of constitutional systems, the criteria and proportionality of such limitations 

are often contested. In the Indonesian context, the broad references to morality, religious 

values, security, and public order raise concerns about the potential for excessive or arbitrary 

restrictions on fundamental rights. This situation necessitates a constitutional inquiry into how 

limitation clauses are interpreted and applied within the legal system. Another key 

constitutional issue relates to the interaction between constitutional human rights norms and 

statutory regulations. In practice, several laws and policies have been criticized for being 

inconsistent with constitutional human rights guarantees. This inconsistency raises questions 

about legislative compliance with constitutional standards and the effectiveness of 

constitutional review mechanisms in correcting such discrepancies. 

Beyond normative constitutional issues, the protection of human rights in Indonesia is also 

shaped by the performance of constitutional and legal institutions. The establishment of the 

Constitutional Court has strengthened judicial protection of constitutional rights through 

judicial review. Nevertheless, concerns remain regarding the consistency of constitutional 

interpretation, the enforcement of court decisions, and the broader impact of judicial rulings on 

human rights practices. In addition, institutions specifically mandated to promote and protect 

human rights, such as the National Commission on Human Rights (Komnas HAM), face 

structural and functional limitations. These include restricted legal authority, political 

constraints, and limited coordination with law enforcement and judicial bodies. As a result, the 

effectiveness of institutional mechanisms in addressing human rights violations and preventing 

future abuses remains a subject of critical examination. These institutional challenges highlight 

the need to formulate research problems that address not only constitutional texts but also the 

operational realities of human rights protection. A constitutional analysis that ignores 

institutional dynamics would risk overlooking key factors that influence the actual realization 

of human rights. 

Based on the constitutional context, normative complexities, and institutional challenges 

described above, this study formulates the following core research problems: First, how is the 

constitutional protection of human rights formulated and structured within the 1945 

Constitution of the Republic of Indonesia following its amendments? Second, to what extent 

do constitutional provisions on human rights function effectively as binding norms within the 

Indonesian legal system, particularly in relation to legislation, public policy, and state action? 

Third, how are limitations on human rights constitutionally justified under Article 28J of the 

1945 Constitution, and what implications do these limittions have for the balance between 

individual rights and collective interests? Fourth, what roles do constitutional and legal 

institutions—particularly the Constitutional Court and human rights bodies—play in enforcing 

and safeguarding constitutional human rights guarantees? Fifth, what constitutional and 

structural challenges hinder the effective implementation of human rights protection in 

Indonesia, despite comprehensive constitutional recognition? 

The formulation of these research problems is significant for both theoretical and practical 

reasons. From a theoretical perspective, it enables a systematic examination of the relationship 

between constitutional norms, human rights principles, and the rule of law. It also contributes 
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to broader debates on constitutionalism in transitional democracies, where strong constitutional 

commitments often coexist with persistent implementation challenges. From a practical 

perspective, the identification of these problems provides a foundation for evaluating the 

effectiveness of Indonesia’s constitutional framework for human rights protection. By 

clarifying the key constitutional issues and institutional constraints, this study aims to offer 

insights that may inform legal reform, judicial interpretation, and policy development. Through 

this structured formulation of problems, the article establishes a clear analytical direction for 

examining the constitutional protection of human rights within the Indonesian legal system, 

emphasizing the need to bridge the gap between constitutional ideals and legal reality. 

 

Research Methods 

 

This study employs a normative legal research method, also referred to as doctrinal legal 

research. Normative legal research focuses on the analysis of legal norms, principles, and 

doctrines as reflected in constitutional provisions, statutory regulations, judicial decisions, and 

scholarly writings. The application of this method is appropriate given that the primary 

objective of the study is to examine the constitutional framework governing the protection of 

human rights within the Indonesian legal system, rather than to assess empirical or sociological 

aspects of human rights practices. 

 

The research adopts a constitutional law approach, emphasizing the interpretation and analysis 

of the 1945 Constitution of the Republic of Indonesia as the supreme law of the land. This 

approach enables an examination of how human rights are constitutionally recognized, 

structured, and limited, as well as how constitutional norms influence legislation, public policy, 

and state action. In addition, a human rights approach is applied to assess constitutional 

provisions in light of universal human rights principles and international human rights 

standards. 

 

To ensure a comprehensive and systematic analysis, several complementary research 

approaches are employed. First, a statutory approach is used to examine constitutional 

provisions and legislation related to human rights protection. Particular attention is given to 

Chapter XA (Articles 28A–28J) of the 1945 Constitution, Law Number 39 of 1999 on Human 

Rights, and Law Number 26 of 2000 on Human Rights Courts, in order to assess the 

consistency and coherence between constitutional norms and statutory regulations. Second, a 

conceptual approach is applied to analyze legal doctrines, theories, and concepts concerning 

constitutionalism, the rule of law, and human rights. This approach draws upon the views of 

constitutional law scholars and human rights theorists to clarify key concepts and to situate the 

Indonesian constitutional framework within broader theoretical debates. Third, a limited case-

based approach is employed through the examination of selected decisions of the Constitutional 

Court of Indonesia relevant to human rights protection. These decisions are used to illustrate 

judicial interpretation and application of constitutional human rights provisions, supporting the 

normative analysis rather than providing an empirical assessment. 

 

The legal materials used in this study are classified into primary, secondary, and tertiary 

sources. Primary legal materials consist of authoritative sources, including the 1945 

Constitution of the Republic of Indonesia, relevant statutes and regulations on human rights, 

and Constitutional Court decisions concerning constitutional rights. Secondary legal materials 

include legal textbooks, scholarly journals, research articles, commentaries, and expert 
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opinions addressing constitutional law, human rights, and the Indonesian legal system. Tertiary 

legal materials comprise legal dictionaries, encyclopedias, and reference works used to clarify 

legal terminology and concepts. 

 

Legal materials are collected through library-based research involving systematic 

identification, classification, and examination of relevant constitutional texts, legislation, 

judicial decisions, and academic literature. The analysis of legal materials is conducted 

qualitatively using analytical and prescriptive methods. Constitutional provisions and legal 

norms are interpreted through grammatical, systematic, and teleological interpretation to 

determine their meaning, scope, and implications. The analysis further evaluates the normative 

coherence between constitutional guarantees and statutory regulations, identifying 

inconsistencies and assessing their constitutional implications. 

 

This research is limited to the analysis of constitutional norms and legal frameworks governing 

human rights protection in Indonesia and does not involve empirical field research or 

quantitative analysis. Judicial decisions and practical examples are used solely as supporting 

illustrations. Despite these limitations, the normative constitutional methodology adopted 

provides a rigorous foundation for assessing the strengths and challenges of constitutional 

human rights protection in Indonesia and contributes to both academic discourse and legal 

development. 

 

Discussion 

 

The findings of this study demonstrate that the constitutional protection of human rights in 

Indonesia is firmly anchored in the amended 1945 Constitution, particularly through the 

adoption of Chapter XA (Articles 28A–28J). This constitutionalization marks a decisive 

transformation of human rights from policy-oriented commitments into binding constitutional 

norms applicable to all branches of state power. The inclusion of civil, political, economic, 

social, and cultural rights reflects Indonesia’s alignment with universal human rights principles 

while simultaneously embedding national values derived from Pancasila. This dual normative 

foundation positions the Constitution as both a legal and ethical framework for human rights 

protection. However, the analysis also reveals that the broadly formulated and open-textured 

nature of several constitutional provisions generates interpretative uncertainty. As a result, the 

effectiveness of constitutional human rights protection is closely tied to how these provisions 

are interpreted and operationalized within the legal system. 

 

The study finds that constitutional interpretation plays a pivotal role in translating 

constitutional guarantees into effective legal protection. The Constitutional Court has emerged 

as a central actor in shaping the scope and substance of constitutional rights through judicial 

review. Selected decisions concerning freedom of expression, equality before the law, and due 

process illustrate how purposive and proportionality-based interpretation can strengthen 

constitutional safeguards and restrain excessive state intervention. These findings underscore 

the importance of an independent judiciary in maintaining constitutional supremacy and 

protecting fundamental rights. Nevertheless, the analysis also identifies challenges related to 

the consistency and predictability of constitutional interpretation, as well as the uneven 

implementation of Constitutional Court decisions. Such limitations weaken the systemic 

impact of constitutional adjudication and highlight the need for a more coherent interpretative 

approach that consistently prioritizes human rights as core constitutional values. 
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A key issue emerging from the analysis concerns the application of the constitutional limitation 

clause under Article 28J. While the Constitution permits restrictions on human rights for 

legitimate aims such as morality, religious values, security, and public order, the study finds 

that the broad formulation of this clause creates significant risks of overreach. In several 

instances, Article 28J has been invoked to justify restrictive measures that disproportionately 

curtail individual freedoms. From a constitutional perspective, such limitations must satisfy 

strict criteria of legality, legitimate aim, necessity, and proportionality. The findings indicate 

that insufficient adherence to these principles may undermine the normative strength of 

constitutional human rights guarantees. Accordingly, a principled and restrictive interpretation 

of limitation clauses is essential to prevent their misuse as instruments for legitimizing rights 

violations rather than mechanisms for balancing competing interests. 

 

The effectiveness of constitutional human rights protection is further shaped by institutional 

dynamics. In addition to the Constitutional Court, institutions such as the National Commission 

on Human Rights (Komnas HAM) contribute to the promotion and monitoring of human rights 

through investigation, advocacy, and public education. However, the analysis reveals that 

institutional constraints including limited legal authority, resource constraints, political 

pressures, and weak inter-institutional coordination significantly reduce their effectiveness. 

These findings indicate that constitutional guarantees alone are insufficient without strong 

institutional capacity and cooperation. From a constitutional standpoint, reinforcing 

institutional accountability and synergy is essential to ensure that human rights protection 

extends beyond formal recognition. 

 

One of the most significant outcomes of this study is the identification of a persistent gap 

between constitutional norms and legal reality. Despite comprehensive constitutional 

recognition, the practical realization of human rights often falls short of constitutional 

standards. This gap is driven by structural, institutional, and cultural factors, including limited 

constitutional awareness, weak enforcement mechanisms, and political considerations 

influencing legal processes. The findings suggest that constitutional human rights protection 

cannot rely solely on textual guarantees but must be supported by a legal culture that 

internalizes constitutional values and respects human dignity. 

 

Overall, the discussion confirms that Indonesia’s constitutional framework for human rights 

protection is normatively robust yet practically constrained. The constitutionalization of human 

rights provides a strong legal foundation, but its effectiveness depends on consistent 

interpretation, principled limitation of rights, and institutional commitment. From a 

constitutional development perspective, continuous refinement of constitutional interpretation, 

strengthening of judicial review, and enhancement of institutional capacity are necessary to 

respond to evolving human rights challenges. The protection of human rights within the 

Indonesian legal system is therefore best understood as a dynamic and ongoing constitutional 

process, requiring sustained interaction between constitutional norms, institutional practice, 

and legal culture to achieve meaningful and durable outcomes. 
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Conclusion 

 

This study concludes that the constitutional protection of human rights in Indonesia is founded 

upon a strong and comprehensive normative framework established through the amendments 

to the 1945 Constitution, particularly the adoption of Chapter XA on Human Rights. These 

constitutional reforms have successfully entrenched human rights as supreme legal norms that 

bind state authority and affirm the principles of human dignity, equality, and justice. In this 

respect, the Indonesian Constitution reflects a clear commitment to democratic 

constitutionalism and the rule of law by recognizing a broad spectrum of civil, political, 

economic, social, and cultural rights. 

 

However, the achievement of constitutional recognition alone does not automatically translate 

into effective human rights protection. The findings of this research demonstrate that the 

practical realization of constitutional human rights remains constrained by interpretative, 

institutional, and structural challenges. In particular, the broad and flexible formulation of 

constitutional provisions most notably the limitation clause under Article 28J requires careful 

and principled constitutional interpretation to prevent disproportionate restrictions on 

fundamental rights. Without rigorous application of legality, necessity, and proportionality 

standards, constitutional limitations risk undermining the very rights they are intended to 

regulate. 

 

The study further highlights that institutional effectiveness is a decisive factor in bridging the 

gap between constitutional norms and legal reality. While the Constitutional Court has played 

a pivotal role in safeguarding constitutional rights through judicial review, the inconsistent 

implementation of judicial decisions and limited coordination among human rights institutions 

continue to weaken constitutional enforcement. These findings indicate that constitutional 

human rights protection must be supported by strong institutional capacity, coherent legal 

practice, and sustained political commitment. 

 

Based on these conclusions, this research suggests that strengthening constitutional 

interpretation, refining the application of limitation clauses, enhancing institutional 

accountability, and promoting constitutional awareness are essential for advancing human 

rights protection in Indonesia. Such measures would enable constitutional guarantees to 

function not merely as symbolic declarations, but as effective instruments for protecting 

fundamental rights. Ultimately, the protection of human rights within the Indonesian legal 

system should be understood as an ongoing constitutional process that requires continuous 

development, institutional reinforcement, and a legal culture grounded in respect for human 

dignity. 
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